From Sacred to Senseless
THE MANY, MANY MEANINGS OF MINHAG IN HALAKHAH
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Responsa Ba‘alei ha-Tosafot §11

You also wrote that one should not deviate from accepted custom be-
cause of what people may say. Yet, the word minhag is just gehinom
spelled backwards. For if fools acted in a certain manner, the Sages
did not do so. Even a fitting custom does not override the law, unless

the law is in doubt.

Responsa Rashba Vol. V §286
And communal customs are Torah — and anything of such sort one

can say that customs override halakhah.

“And I say every man bas the right to bear arms.”

I. WHAT GIVES MINHAGIM THEIR POWER?
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1. Mishnah, Pesahim 4:1

In a place where the people were accustomed to perform labor on
Passover eve until midday, one may do so on that day. In a place
where the people were accustomed not to perform labor, one may
not do so. If one travels from a place where people perform labor [on
Passover eve] to a place where people do not perform labor, or from
a place where people do not perform labor to a place where people
perform labor, they must observe the stringencies of both the place
from which he left and the stringencies of the place to which he went.
And a person may not deviate from the local custom, due to potential

dispute.
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2. Pesahim 50b

The residents of Beit She’an were accustomed not to travel from Tyre
to market day in Sidon on Shabbat eve. Their children came before
Rabbi Yohanan and said to him: [Due to their wealth, ] it was possible
for our fathers to earn a living without traveling [to the market on
Friday]; however, it is not possible for us. He said to them: Your fa-
thers already accepted this upon themselves, and it remains in effect
for you, as it is stated: “My son, hear your father’s rebuke and do not

abandon your mother’s teaching” (Proverbs 1:8).

3. Rosh, Pesahim 4:3

In other words, if one comes to a Sage to ask them for permission to
disregard a custom that one’s ancestors of observed, as with the resi-
dents of Beit She’an, the Sage cannot permit them. This is also true
regarding a person who prohibits for themselves the permissible to
act as a fence and a distancing measure, a Sage cannot permit them
to disregard the custom for it is like an oath. ... But a Sage can permit
them through the mechanism of haratah (regret) as with other
things that can be absolved through faratah if they are regretful for

having observed in the same manner as an oath.

4. Responsa Rashba Vol. 111 §236

Regarding one who is accustomed to prohibit that which is permitted
as a protection — it is possible that this is far stricter than a neder or
shevu‘ah, for nedarim and shevu‘ot can be forgiven. But one who ac-
cepts the practice of prohibiting things that are permitted to serve as
a protection against the prohibited — that person has accepted upon
themselves these things like all other prohibitions in the Torah for
which there is no possible leniency. Thus, our Sages taught, “things
that are permitted, yet others are accustomed to prohibiting for

themselves cannot be absolved” [Nedarim 15a].

5. Leviticus 18:3 (Parashat Aharei-Mot)
You shall not copy the practices of the land of Egypt where you dwelt,
or of the land of Canaan to which I am taking you; nor shall you fol-

low their laws.
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6. Rama, Y.D. 178:1

Rather, one should be distinct from them in one’s manner of dress
and in all of one’s actions. But all of this applies only to things that
non-Jews do for the sake of licentiousness e.g. they are accustomed
to wearing red clothing, which is princely clothing and other clothing
that is similarly immodest, or things that they are accustomed to do-
ing because of a custom or rule that does not have any underlying
reason out of concern that it is “the ways of the Amorites” and that it
is tainted by idol worship inherited from their ancestors. But things
that they are accustomed to doing for a useful purpose — such as their
custom for expert doctors to wear particular clothing so that they will

be recognized as specialists, one is permitted to wear such clothing.

7. Rambam, Laws of Rebels 1:2

Anyone who does not listen to their instruction violates a negative
prohibition as it is written, “do not deviate from any statement they
tell you, neither right nor left” ... And this includes things instituted
as a fence around the Torah and the things that the moment requires

— and these are decrees, ordinances, and customs.

8. Immrei Barukh, Custom’s Validity in Halakhah, Introduction

And it is stated in the name of R. Tzadok of Lublin that nowadays
when the Oral Law has been written down because “it is a time to act
for the LORD for they have violated your teaching” (Ps. 119:126) as is
explained in Gittin (60b), now the customs of the Jewish People are

the core of the Oral Law.

[I. THE DIFFERENT TYPES OF MINHAGIM
A. MINHAGEI HUMRAH
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9. Responsa Ran §48

“Reuven” wrote to me — he married in France, which is a place where
they are accustomed to not marrying more than one wife due to the
decree of R. Gershom, but now he lives in Castille, a place where they

do marry more than one wife ...
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REphlan!

In such a case it is obvious that one who moves from a place with no
intent to return — they are not obligated in the stringencies of the
place they came from, but if a Beit Din Gadol decreed a specific thing
upon all the people in the area and upon their descendants and they
accepted it, I do not see how one of the descendants of the people
upon whom the decree was made in that place can say that because
he has left it no longer binds him, because such is decree is not based

on the place but on the person themselves...

10. Shulhan Arukh, Orah Hayyim 453:1

These are the things through which one fulfills the obligation of eat-
ing matza: wheat, barley, spelt, oats and rye, and the custom is to ide-
ally use wheat. But not rice and other types of legumes (kitniyiot), but
these also do not come to be leavened and it is thus permitted to

make a cooked food from them.

Rama: But there are those who prohibit kitniyot — and the custom in

Ashkenaz is to be stringent and cannot be changed.

11. Responsa Yabia Omer Vol. V O.H. §37

I was asked regarding an Ashkenazi woman who married a Sephardi,
and in her father’s home she was accustomed to follow all of the
stringencies they observed, among them the prohibition to eat rice
and kitniyot on Pesah (as written by Rama). But now she wonders if
she can follow the custom of her husband and cook rice and kitniyot
and eat them on Pesah, or if this is a violation of “Do not forsake the

Torah of your mother”?

And in any case in Israel and its surrounding which accepted upon
itself the instruction of Rambam and our rabbi, the Shulhan Arukh,
for they are the rabbis of the land, and “according to their word we
make camp and according to their word we break camp,” it is clear

that the wife can be lenient and follow Sephardi practice.




